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The 1972. ober baw terminates the Board on 
July 1; T98T. This review provides information 
to assist the Legislature in making the decision 
to terminate, modify or continue the Board. 


This report presents twelve areas for Legislative 
consideration (page 24) including: 


> Changes in board structure and member- 
ship should be considered. 


> Current laws defining professional respon- 
sibility and license authority require 
clarification. 


> The board should adopt and/or change rules 
and procedures for licensing requirements, 
complaint handling, and renewals. 


> The board should review licensing fees. 
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The Legislative Audit Committee 
of the Montana State Legislature: 


Herein transmitted is our sunset performance 
review of the Montana Board of Nursing. The review was 
conducted in response to the 1977 Sunset Law, which 
terminates the board on July 1, 1981. 

The review focused upon an examination of board 
operations. It does not encompass an audit of the 
board's financial transactions or overall compliance 
with state laws. 

There are no formal recommendations in the report 
since the responsibility for such recommendations lies 
with the Audit Committee. Nevertheless, we discussed 
the contents of the report with a number of individuals 
and organizations, including the director of the Depart- 
ment of Professional and Occupational Licensing, the 
members of the Board of Nursing, the Governor's Office 
of Budget and Program Planning, the Montana Nurses 
Association, and the Montana Licensed Practical Nurses 
Association. 

We wish to express our appreciation to the members 


of the board and to the director of the department and 


his staff for the assistance they provided during the 
review. We also wish to thank the members of the 


nursing profession for assistance they gave us. 


Respectfully submitted, 


Morris L. Brusett, CPA 
Legislative Auditor 
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Chapter I 
INTRODUCTION 

This sunset performance review addresses state 
regulation of registered nurses and licensed practical 
nurses by the Board of Nursing--a state board within 
the Department of Professional and Occupational Licens- 
ing. 

REPORT OBJECTIVES 

The 1977 Legislature passed a law terminating 
numerous regulatory boards and agencies, including the 
Board of Nursing. This law, commonly referred to as 
the "sunset law," requires the Legislative Audit Commit- 
tee to conduct a performance review of each terminated 
agency. The performance review must objectively exam- 
ine the need for each regulatory board/agency and the 
audit committee must offer recommendations for reestab- 
lishment, modification, or termination. 

The sunset law also requires an examination of the 
following questions during the conduct of the commit- 
tee's review: 

(a) Would the absence of the regulation signifi- 
cantly harm or endanger the public's health, 
safety, or welfare? 

(b) Is there a reasonable relationship between 
the exercise of the state's police power and 
the protection of the public's health, safe- 
ty, or welfare? 

(c) Is there another less restrictive method of 


regulation available which could adequately 
protect the public? 


(ad) Does the regulation have the effect of direct- 
ly or indirectly increasing the costs of any 
goods or services involved and, if so, to 
what degree? 

(e) Is the increase in cost more harmful to the 
public than the harm which could result from 
the absence of regulation? 

(f) Are all facets of the regulatory process 
designed solely for the purpose of, and have 
as their primary effect, the protection of 
the public? 

Using the information contained in this report, 
and that gathered during a public hearing, the commit- 
tee will address these six questions. During the 
hearing process, testimony and comments will be heard 
from the board/agency, the profession, and interested 
members of the public. 

In defining legislative intent, the sunset law 
(section 2-8-101(2), MCA) states that, by requiring 
periodic evaluation in the form of a performance re- 
view, the legislature will be in a better position to 
ensure that agencies and programs exist only to be 
responsive to state residents' needs. The sunset law 
terminates the Board of Nursing on July 1, 1981. 

NURSING PROFESSION 

The nursing profession is comprised of two occupa- 
tional subgroups, Registered Nurses (RNs) and Licensed 
Practical Nurses (LPNs). Both groups deal with health 


care needs of the public and are licensed by the state. 


Hospital nursing and its many specialized fields is the 


largest employment area of RNs and includes approxi- 
mately 60 percent of all employed RNs in Montana. 
Another 20 percent of the employed RNs are working in 
either private office nursing or nursing homes. The 
remaining 20 percent are employed in a variety of 
occupational areas such as community health, nursing 
schools, private duty, nurse anesthetists, etc. Although 
the LPN profession offers some opportunity for specializa- 
tion, the opportunities are much more limited than for 
the RN. An individual may perform the responsibilities 
of an LPN only under the direct supervision of an RN or 
person licensed in the state to prescribe medications 
or treatments. The LPN primarily assists the RN or 
physician in providing health care services. 

The changing technology of health related profess- 
ions has necessitated increased responsibilities for 
both RNs and LPNs. The nurse practitioner CRN)» fess 
example, now prescribes certain medications under the 
direction or standing orders of a licensed physician. 
In addition, nurse practitioners must complete addi- 
tional education requirements to obtain competence and 
skill in assessing the physical, psychological and 
socio-cultural conditions of those in need of health 
care. As another example, LPNs in some states now have 
the authority to administer intravenous medications 


which, until recently, was only performed by RNs. 


The demand for nursing services has steadily 
increased with increases in population. In the United 
States, there are now over one million employed RNs and 
over a half-million LPNs. The actual dollar value of 
the services provided by RNs and LPNs is not readily 
measurable. The value of nursing services is associ- 
ated with overall hospital, physician, and other costs 
of receiving medical attention. 

Board records indicate that there were 6,764 RN 
licenses issued in 1978 in Montana. Of these, 991 
licensees resided out-of-state and 4,249 were actively 
employed in Montana. Also, in 1978 there were 2,640 
LPN licenses issued. Of these, 241 licensees resided 
out-of-state and 1,733 were employed in-state. 

In 1974 there were approximately 428 employed RNs 
per 100,000 population in Montana compared to the U.S. 
average of 407. In 1977 there were approximately 530 


RNs and 225 LPNs per 100,000 population in Montana. 


Chapter II 
BOARD OF NURSING 
INTRODUCTION 

The state Board of Examiners for Nurses, as origi- 
nally named, was created in 1913. The original law was 
established to protect the titles "trained graduate or 
registered nurse RN." No nurse could use either of 
these titles unless registered with the state of Mont- 
ana. The law did not restrict the practice of profes- 
sional nursing to those registered by the state until 
ULC ySy8h 

The law was also changed in 1953 to provide protec- 
tion of the title, "certified or licensed practical 
nurse." In 1967 the law was changed again to require 
licensure to practice as a practical nurse as well. 

The present nurse practice act sets the standards 
and qualifications required for licensure as an RN or 
LPN. The Board of Nursing is responsible for ensuring 
that these standards and qualifications are met. The 
board performs the following functions as determined 
from the 1978 Montana Codes Annotated (MCA): 


ibs establishes the regulations necessary to 
enable adequate administration of the laws; 


2 approval of curricula and standards for 
schools of nursing; 

She conducts surveys of schools and courses when 
necessary; 

4. approves schools that meet the requirements 


of the law and the board; 


55 reviews qualifications and examination re- 
sults and issues certificates to RNs and LPNs 
who qualify and pass the national state board 
test pool licensing examination; 

6. provides adequate and responsible personnel 
to monitor and ensure proper administration 
of the national examination; 

We annually renews licenses of RNs and LPNs; 

8. reviews complaints against licensees and 
analyzes actions and causes the prosecution 
of persons violating the law even when no 
complaint is filed; 

Ne conducts hearings when needed to consider 
revocation or suspension of a license or for 
removal of a school of nursing from the 
approved list; and 

LO: adopts and has printed forms needed for the 
applicant and licensee such as the licenses 
for RNs and LPNs. 

BOARD OPERATIONS 
Structure 

The present board is composed of eight members, 
five RNs who constitute the board-professional nursing 
administration and an additional three LPNs who, with 
the five RNs, constitute the board-practical nursing 
administration. Members are appointed by the governor 
for five-year terms and may not serve more than two 
consecutive terms. Each RN or LPN member of the board 
must be a graduate of an approved school and be li- 
censed in the state. RN and LPN members must have had 
at least five years and three years experience in 
nursing and practical nursing, respectively. At least 


three of the five RN members must have at least three 


years in administration, teaching or supervisory experi- 


ence in schools of nursing. Each member must also have 
been actively engaged in nursing or practical nursing 
for at least three years and two years, respectively, 
immediately prior to appointment to the board. All 

members must have been residents of the state for at 

least one year before appointment and be citizens of 

the United States. Individuals from within the profes- 
sion, professional associations, members of the public, 
etc., may make recommendations to the governor regard- 
ing board appointments. 

The board-practical nursing administration (all 
eight members) is required to hold an annual meeting in 
July and elect a president and a secretary. Both of 
the officers must be professional RNs. Other meetings 
or hearings are held when necessary to transact business 
(consider revocations, etc.). Meetings are held each 
quarter to review pertinent matters and to administer 
either the RN or the LPN examinations. All meetings 
and licensing examinations are held in Helena. In 
addition, the board-professional nursing administration 
(five RN members) holds an annual meeting at the same 
time in July. The LPN members of the board may not 
participate on RN related matters. (This is discussed 
further in Chapter IV.) 

Board members who are not state employees receive 
$25 per day, in addition to the mileage and per diem 


reimbursement normally provided by the state. 


Staffing and Funding 
The board is attached to the Department of Profes- 


Sional and Occupational Licensing for administrative 
purposes. The department provides administrative 
support in the form of secretarial, legal, budgeting, 
and accounting services. The department currently 
allocates 3.2 full-time staff positions to the board. 
The board remains autonomous in decision-making 
functions regarding the licensing procedure. 

The board is financed from an account in the 
earmarked revenue func. Money for the fund is derived 
from the collection of license, renewal, and examina- 
tion fees. The current fees charged by the board are 


indicated an tilustration 1): 


FEE SCHEDULE 


Lype of) Fee RN LPN 
Examination and licensure $35 $35 
Reexamination 25-30% 25 
Reciprocity licensure 35 35 
Renewal ** 10 10 


*$25 for first and second reexamination and $30 for 
each attempt thereafter. 


xxkAmount of fee may be set by the board so as to main- 
tain a fund balance that is adequate to administer 
the provisions of the law. 


Source: Compiled by the Office of the Legislative 
Auditor. 


Tllustration 1 


Illustration 2 indicates the financial history of 


the board from fiscal year 1973-74 through fiscal year 


1978-79. 
BOARD OF NURSING 
FINANCIAL HISTORY 
Fund 
Fiscal Year Revenue Expenditures* Balance 
1978-79%** $126,933 $107,162 $158,996 
1977-78 L257 30: 62,936 I39F 225 
1976-77 119,962 82,818 96,431 
1975-76 Ay Sss9 80,345 SS) ASS 7) 
1974-75 BORA Si) CH SsiG 28,293 
1973-74 Sy7f 5 (Si 8)'5) 54,244 3}(0) 5 LD 


*Includes prior year expenditures, adjustments, and 
accruals. 


**Based on financial report supplied by the Department 
of Professional and Occupational Licensing. 


Source: Compiled by the Office of the Legislative 
Auditor, based on annual Montana financial 
reports. 
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BOARD GOALS AND OBJECTIVES 

The sunset law requires each board/agency under 
review to define its goals and objectives. The Board 
of Nursing defined its goals as being: 


To protect the public by establishing standards 
that assure quality education and practice. 


To prepare for licensure nurses (RN and LPN) who 
meet health and nursing needs of Montana citizens. 


To coordinate the use of clinical facilities 
available for nursing education. 


To stimulate educational programs to educate 
nurses to meet the needs of all Montana areas. 


Based on the preceding goals, the board listed objec- 
tives as follows: 


To examine and approve educational programs for 
nursing. 


To revise standards for schools which provide for 
innovation and reflect the trends for the future. 


To survey all programs to ensure the ability of 
such programs to meet Montana's needs. 


To provide guidelines for the expanding role of 
nurses as members of the health team. 


To cause the prosecution of persons practicing 
nursing without a license. 


To cause the prosecution of licensed nurses who 
are in violation of the Nursing Practice Act. 


To encourage nursing schools to provide continuing 
education courses for continued competency. 


To inform the public of current statutes, rules, 
and practice. 


BOARD FUNCTIONS 
School Accreditation 

Providing for approval of the quality of the 
schools that offer nursing programs is one means of 
helping to assure the quality of those in the pro- 
fession. The board is responsible for considering the 
qualification of each school of nursing and the respec- 
tive institution that applies for accreditation. 

The board is also responsible for an annual review 
of the current qualifications of each approved school 
of nursing (RN or LPN). In addition, each school must 


provide an annual report to the board. A written 
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notice of unsatisfactory condition is sent to the 
school when the board determines that a school is not 
maintaining its standards as required by law. The 
board will rescind its approval of any school that 
fails to correct unsatisfactory conditions. In the 
last ten years, the board has rescinded the accredi- 
tation of one school for one year until problems were 
corrected. The board also denied permission for one 
school to open, and has placed two schools on warning 
to correct unsatisfactory conditions. 

Currently, there are schools of professional 
nursing at Montana State University (MSU) in Bozeman, 
Carroli College in Helena, Northern Montana College in 
Havre, and Miles City Community College in Miles City. 
There are also branches of the MSU nursing school in 
Billings, Butte, Great Falls, and Missoula 

In addition to the RN schools, there are LPN 
schools at each of the five vocational technical cen- 
ters in the state and one in Havre at Northern Montana 
College. 

Licensing 

Individuals wishing to practice as either RNs or 
LPNs must meet or exceed certain qualifications set by 
law or the board. Applicants wishing to receive a 
license to practice professional nursing (RN) must meet 


the following qualifications: 
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--Successful completion of at least an approved 
4-year high school course of study or the equiva- 
lent. 

--Successful completion of the basic professional 
curriculum of an approved school of nursing and 
hold a diploma. 

--Certification of successful performance on the 
national State Board Test Pool Examination in a 
state of the U.S. or a Province of Canada. (Nor- 
mally taken at the end of the student's course 
work from the school of nursing. An oral or 
practical exam may also be given.) 

--Payment of an examination and license fee. 

The requirements for obtaining a license to practice 
practical nursing (LPN) are very similar and include 
the following: 

--Successful completion of at least an approved 
4-year high school course of study or the equiva- 
lent. 

--Successful completion of the prescribed curriculum 
of an approved school of practical nursing and 
hold a diploma. 

--Certification of successful performance on a 
national written examination. (Normally taken at 
the end of the student course work. An oral or 
practical exam may also be given. ) 

--Payment of an examination and license fee. 

The board is responsible for ensuring that all required 
qualifications are met before issuing a license to 
practice as an RN or LPN. A number of denials are made 
by the board staff because education and examination 
requirements are not met. 

The following illustration indicates the pass/fail 


statistics of the applicants taking RN and LPN written 
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examinations over past years. The board has the authority 
to give a practical or an oral examination, but has 


never given one in the past. 


NUMBER OF APPLICANTS PASSING 
THE RN AND LPN EXAMINATIONS 


Fiscal RN LPN 

Year Taken Passed Percent Taken Passed Percent 
1977-78 348 SYA 92% Zoi 208 94% 
1976-77 323 291 90 181 170 94 
1975-76 280 256 91 7/7) 164 93 
1974-75 274 244 89 196 187 95 
1973-74 233 205 88 199 189 95 
1972-73 205 163 80 202 185 92 


Source: Compiled by the Office of the Legislative 
Auditor, based on board records. 


Illustration 3 


Although the examinations are developed through a 
national test pool, the board is responsible for review- 
ing the questions for fairness, setting the passing 
score, and administering the examination. The examina- 
tions are scored by the testing service and results 
sent to the board. The board notifies the examinee of 
the results. The RN and LPN examinations are held 
twice a year in Helena. The RN examination is given in 
February and July and the LPN examination is adminis- 
tered in April and October. 

A comparison of statistics within illustrations 3 
and 4 indicates that the number of new licenses issued 
in 1978 was double the number of individuals passing 
the RN and LPN examinations. This is caused by a net 


migration of nurses into the state. Illustration 
13 


4 also specifies the total number of RN and LPN 
licenses (new and renewed) issued for the past six 


years. 


NUMBER OF NEW AND COMBINED TOTAL OF 
NEW _ AND RENEWED LICENSES ISSUED BY THE BOARD 


License Type: RN LPN 

Calendar New and New and 
Year New Renewed New Renewed 
1978 696 6,764 437 2,640 
1977 345 6,507 208 2,547 
1976 285 (OU 165 2,230 
1975 479 pal 163 1,979 
1974 241 5, 114 189 2558 
1973 229 5,298 188 1, O32 


Source: Compiled by the Office of the Legislative 
Auditor. 


Illustration 4 
Complaints 

Complaints against RNs and LPNs come from a number 
of sources. Complaints may be received from employers 
such as hospitals, or from other RNs, LPNs, and members 
of the public. In addition, the board has initiated a 
number of complaints on its own. 

The executive secretary for the board indicated 
that the department receives approximately 10 com- 
plaints per year by telephone, letter, and other sources. 
The board's staff follows up with a letter and a formal 
complaint form to each complainant. Less than half of 
the complainants return the formal complaint form that 


is required by the board before action will be taken. 
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The board records formal complaints in a register and 
has received on the average about 3 formal complaints 
per year over the last six years. (Refer “to 
Tis teatrony 5.2 

After the formal complaint form is received, the 
department staff will send a Notice of Complaint form 
(explains the nature of the complaint) to each board 
member, along with a copy of the completed complaint 
form. Each board member reviews the notice, the com- 
plaint form, and information provided and makes an 
initial recommendation regarding the need for action by 
the board. If the board votes for an investigation of 
the matter, the investigation must be completed within 
30 days. Except on one occasion, investigations have 
been conducted by the board steff or department inves- 
tigator. On this occasion, the investigation was made 
by the Attorney General's Office. If, after the inves- 
tigation, the board supports disciplinary action, a 
notice of pending action is sent to the licensee. The 
notice includes a statement regarding the right to ea 
hearing and also explains the board's intentions regard- 
ing revocation or suspension. The board has attempted 
to implement hearing procedures only once in the last 
seven years. This proceeding, however, never took 
place, as the complainee died prior to the date of the 


hearing. 
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The board receives a number of complaints against 
individuals practicing or portraying themselves as RNs 
or LPNs without licenses. The board generally sends 
letters to the individuals requesting they cease and 
desist. However, in these cases, the board questions 
its cease and desist authority over nonlicensees and 
the matter is referred to the county attorney to obtain 
a court injunction if not resolved by a letter from the 
boarc. 

In the last six years the board has suspended two 
licenses, required the surrender of two licenses, and 
denied renewal of two other licenses. The following 
illustration gives a summary of all formal complaints 


reviewed by the board between July 1973 and June 1979: 
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SUMMARY OF COMPLAINTS 
July 1973 Through June 1979 


Nature of Total Who Who How 
Complaint Number Initiated Investigated* Resolved 
Competence 4 RNs Consumer-2 Board Staff-1 Board Determined 
1 LPN Employer-1 Dept. Investigator-1 Competence-3 
Board-2 None-3 Suspension-2 
Misuse of 4 RNs Employer-2 Board Staff-1 License Surrendered-2 
Drugs 1 LPN Board-3 Dept. Investigator-1 License Denied-1 
Other-1 Death-1 
None-2 Left State=1 
Practicing 6 NLs** Consumer-1 Board Staff-1 Court Injunction-2 
Without a RN or LPN-1 Dept. Investigator-1 Stopped without 
License Board-1 None-4 additional action-3 
Other-3 Pending-1 
Music: 2 RNs RN or LPN-3 Board Staff-2 Renewal Denied-1 
i LPN Board-2 None-3 Charges Dismissed-1 
1 Nr.Hm. Another Board-1 
1 School Complaint Not Valid-2 
Total 16 RNs Consumer-3 Board Staff-5 License Suspended-2 
3 LPNs Employer-3 Dept. Investigator-3 License Surrendered-2 
6 NLs RN or LPN-4 Gther-1 License Denied-2 
1 Nr.Hm. Board-8 None-12 Pending-1 
1 School Other-3 No Violation-7 
Other-7 


*No investigation when board believes one is not necessary. 
«Complaints against nonlicensees. 


Source: Compiled by the Office of the Legislative Auditor, 
based on board records. 


Illustration 5 


A number of complaints against RNs and LPNs are 
patient related and are generally handled by a hospital 
or other employer, and not brought to the attention of 
the board. The directors of nursing from several 


hospitals were contacted and only one indicated 


a D7; 


that the hospital had sent a formal complaint on to the 
board. The directors indicated that most complaints 
and other problems regarding nurses are minor and 
require little disciplinary action. All of the directors 
agreed that they would notify the board of any actions 
that represent misconduct under the practice act. 
Other Board Functions 

The board is also responsible for the regulation 
of midwifery (primarily involves the delivery of babies). 
Any iicensed professional nurse who holds a certificate 
in nurse midwifery from the Americar College of Nurse 
Midwives may practice midwifery upon approval by the 
board. The board grants a certificate of nurse mid- 
wifery to the professional RN after notification of 
respective examination results. The nurse midwife is 
subject to the same regulations as the RN. However, 
some of the specific functions of a nurse midwife must 
be performed under the supervision of a licensed doctor. 

The board has issued a total of three certificates 
to practice midwifery; however, only one midwife is 
currently practicing in Montana. 
EXEMPTIONS TO REGULATION 

By law, any one who holds himself/herself out to 
be a registered or licensed practical nurse must be 
licensed by the board. However, there are certain 


exemptions to the law that allow an individual to 
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perform nursing related functions without a license 


(section 37-8-103, MCA). These exemptions include: 


a Gratuitous nursing by friends or members of 
the family. 
De Incidental care provided by servants or 


persons primarily employed as housekeepers. 


a: Nursing assistance in the case of an emer- 
gency. 
4. Nursing by students of approved schools of 


nursing or by graduates of such schools 
pending results of the first licensing exami- 
nation scheduled by the board following 
graduation. 


5 Nursing by a legally qualified nurse of 
another state to accompany and care for a 
patient for one such engagement not to exceed 
6 months. The individuals may not present 
themselves to be a nurse licensed to practice 
icthis State. 


6. Qualified nurse of another state while em- 
ployed by the U.S. government or agency 
thereof. 

Je Nursing with or without compensation when 


done in connection with the practice of 
religious tenets of any well-established 
religion or denomination by adherents there- 
Or 


8. Nursing or care of a minor in the care of a 
licensed foster parent to the same extent 
such care may be provided by a parent or 
guardian. 


WS) 
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Chapter III 
OTHER REGULATION 
OTHER REGULATION, STATE AND FEDERAL 

In Montana, the Board of Nursing is the principal 
state agency with regulatory control over the RN and 
LPN. The Nursing Bureau within the Department of 
Health and Environmental Sciences exerts some influence 
over individuals working as public health nurses, but 
has no authority to establish regulation for the profes- 
Sions. The federal government does not exert direct 
control over the RN or LPN professions. However, 
individuals within the profession must conform to 
federal narcotics regulations regarding the prescrip- 
tion and handling of drugs, etc. Medicare and Medicaid 
also provide some additional regulations that indirect- 
ly affect the profession. 

In 1969 Montana became one of eight states with 
federal accreditation through the U.S. Commissioner of 
Education, Department of HEW, for the state's schools 
for nursing. Therefore, students and schools mey 
obtain federal education assistance. The board is also 
responsible for ensuring that Montana nursing schools 
continue to meet the requirements established by HEW. 
REGULATION BY PROFESSIONAL ASSOCIATION 

Professional associations exert limited influence 
over the actions of members of the profession. The 


Montana Nurses' Association (MNA) maintains a council 
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that may, for example, send a letter of reprimand to an 
individual when a complaint is received. The associa- 
tions have no regulatory control over specific nurses 
or nonnurses; however, they may bring legal action 
against an individual as may any citizen. Currently 
approximateiy 19 percent of the licensed RNs and 9 
percent of the licensed LPNs are members of the Montana 
Nurses Association and Montana Licensed Practical 
Nurses Association, respectively. 

The RN and LPN associations have been instrumental 
in assisting the board to develop and staff a Nursing 
Task Force, that was initiated by the board in November 
of 1977. This task force is designed to consider and 
make recommendations regarding various aspects of the 
RN and LPN professions and related laws. 

REGULATION IN OTHER STATES 

RNs and LPNs are licensed in all 50 states and the 
District of Columbia. The form of regulation is simi- 
lar in each case and in most cases the regulations are 
administered by a board similar to the Montana Board of 
Nursing. 

The following illustrations compare the various 
elements of Montana's regulations to those of the other 


states. 
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COMPARISON - MONTANA AND OTHER STATES; 


REGULATION OF REGISTERED NURSES 


Facet 


Licensing Entity 37 


~ 


Board Size 28 


Board Make-up 6 


Examination 50 


Renewal 33 


Education 50 


Continuing Education 42 
7 
1 


Uns 
boards of nursing 
boards of nurse 
examiners 

boards of nurse 
registration and 
education 


boards - 5-7 members 
boards - 8 members 
boards - 9-15 members 


boards - nurses only 
boards - 1 to 4 public 
members 

boards - 1 to 8 members 
from LPN profession 
boards - majority RN 


boards - written 
boards - optional 
oral or practical 


boards annual 
boards biennial 


boards ~ require 
professional education 
beyond high school 


boards - none required 
boards - require 

board - at board dis- 
cretion 


Montana 


Board of Nursing 


8 members 


5 RNs & 3 LPNs 


written, 
optional oral or 
practical 


annual 


same 


none required 


Source: Compiied by the Office of the Legislative Auditor, based 
on U.S. Department of Health, Education, and Welfare data, 


WHT 6 


Illustration 6 
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COMPARISON - MONTANA AND OTHER STATES’ 
REGULATION OF LICENSED PRACTICAL NURSES 


Facet U.S. Montana 
Licensing Entity 2 boards of practical 
nursing 
30 boards of nursing Board of Nursing 
11 board of nurse 
examiners 


7 board of nurse 
registration and 


education 
Board Size 26 boards - 5-7 members 
5 beards - 8 members 8 members 
19 beards - 9-15 members 
Board Make-up 2 boarcs ~ LPNs only 
1C boards - 1 to 4 public 3 LPNs & 5 RNs 
members 


48 boards - 2 to 12 RNs 
4 boards - no LPNs 
4 boards - majority LPN 


Examination 47 boards - written written, 
17 boards - optional oral optional oral or 
or practical practical 


3 boards - no exam 


Renewal 35 boards - annual annual 
15 boards - biennial 


Continuing Education 46 boards - none required none required 
4 boards - require 


Source: Compiled by the Office of the Legislative Auditor, based 
on U.S. Department of Health, Education, and Welfare 
data, 1977. 


Illustration 7 
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Chapter IV 
AREAS FOR LEGISLATIVE CONSIDERATION 
The design and effectiveness of various aspects of 
regulation may warrant legislative consideration. The 
intent of the following sections is to briefly discuss 
these aspects as they apply to the Board of Nursing. 


The areas for consideration include: 


abi Board structure and membership. 

De Clarification of license authority. 

3:3 Development of standards of conduct for RN 
and LPN professions. 

4. Nursing prior to notification of examination 
results. 

5). Continuing education requirements. 

Ge Lack of penalty for late renewal of license. 

Vie Biennial reporting requirements of the board. 

Be Licensee reporting responsibility and renewal 


forms - providing space for pending legal 
action or judgments. 


Oy Excessive account fund balance. 


10. Board policy to consider only formally pre- 
sented complaints. 


i. Multi-year renewals. 
2h Other areas of consideration. 
BOARD STRUCTURE AND MEMBERSHIP 
Dual Administration 
Presently, the Board of Nursing is divided into 
two administrations, the professional nursing adminis- 


tration and the practical nursing administration. The 
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practical nursing administration is comprised of all 
elght board members and considers all general and LPN 
related matters. The professional nursing administra- 
tion is comprised of only the five RN members and makes 
decisions on issues involving RNs or RN nursing schools. 
LPN members are not allowed to participate in the 
decisions of the professional nursing administration. 

Although LPN members of the board may not have as 
much expertise regarding RN matters, it may not be 
appropriate that their participation in decision making 
be excluded. Input from those outside of the direct 
influence of a profession can be important. According 
to the board's executive secretary, the majority of 
other state boards of nursing are structured in the 
Same manner as the Montana board. However, there has 
been a trend away from this structure to a board in 
which LPNs have an equal say in RN related matters. 

All other boards under the department, even if 
they regulate more than one profession, are statutorily 
structured as single administrative entities. 

Public Membership 

In order to facilitate public input into board 
operations, some states have required that regulatory 
boards have public members. Montana's board does not 
have a public member. Illustration 6 (page 22), shows 


that in 1977, fourteen state nursing boards had at 
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least one public member. If public membership is 

desired, appointments of members should be balanced 
against factors such as the size of the board and the 
number of professions represented. 

In addition, according to current requirements, 
board officers may be elected only from the five profes- 
sional RN members of the board. The appropriateness of 
this matter should be reviewed in conjunction with the 
current dual structure of the board and the need for 
public membership. 

Gubernatorial Appointments 

Gubernatorial appointments to the board are not 
subject to Senate confirmation. The Senate confirms 
the appointments to some of the state's boards and 
commissions. In addition, during the 1977-79 biennium 
of sunset, the Legislative Audit Committee recommended 
that appointments to regulatory boards be subject to 
Senate confirmation. 

LICENSE AUTHORITY 

Current statutes (section 37-8-102) defining the 
RN and LPN practices appear vague regarding the author- 
ity of members of these professions. The MCA sections 
related to RNs and LPNs are as follows: 

(a) “Practice of professional nursing" means 

the performance for compensation of an act in 

the observation, care, and counsel of the 

ill, injured, or infirm or in the maintenance 

of health or prevention of illness of others 


or in the supervision and teaching of other 
personnel or the administration of medica- 
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tions and treatments prescribed by a person 

licensed in this state to prescribe medica- 

tions and treatments, requiring substantial 

specialized judgment and skill and based on 

knowledge and application of principles of 

biological, physical, and social sciences. 

(b) "Practice Of practical nursing". means 

the performance for compensation in the care 

of the ill, injured, or infirm of acts se= 

lected by and performed under the direction 

of a registered professional nurse or a 

person licensed in this state to prescribe 

medications and treatments, and not requiring 

the substantial specialized skill, judgment, 

and knowledge required in professional nurs- 

ing: 
These sections of the law could be more explicit in 
defining the legal authority of both the RN and LPN. 
Unclear definition of legal authority and practice 
responsibilities may result in the performance of acts 
that are outside the intended legal scope or functions 
of the profession and the law. 

During the past few years, duties of the RN and 
LPN have changed considerably and are expected to 
continue to change in the future. For example, the in- 
creased demand for health care has led to a need for 
more individuals with the ability to diagnose certain 
illnesses and prescribe medication under a doctor's 
supervision. The nurse practitioner (RN) has entered 
the field of health care as a result of these and other 
additional needs. Nurse practitioners may prescribe 
medication under the supervision or standing orders of 


a licensed doctor and, in certain cases, diagnose ill- 


ness. Nurse practitioners are now common in all states 
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and their authority in various health related areas is 
being reviewed in a number of states. According to 
the board's executive secretary, states are giving 
nurse practitioners increased diagnosis and prescrip- 
tion authority. In addition, some states are consider- 
ing the nurse practitioner as a new occupational area 
with specific authorities over those of the RN. In 
Montana, there is no distinction between the license 
issued to all RNs and the license issued to RNs who are 
working as nurse practitioners. The nurse practitioner 
is important to the remote rural communities of Montana 
where the services of a medical doctor may be absent or 
severely limited. There are approximately 100 nurse 
practitioners in Montana at this time. 

LPNs are also taking on increased responsibili- 
ties. LPNs are now performing duties that were only 
performed by an RN in the past. Administering intra- 
venous medications is an example of such increased 
responsibility. A number of states specifically allow 
LPNs to administer intravenous medication. In some 
states the state board issues a special certificate to 
LPNs who obtain the additional education required for 
this and other more complex procedures. However, 
Montana statute does not specifically allow LPNs to 
administer such medication. 

Nationally, there is a recognized need for the 


abilities of the nurse practitioner, and the increased 
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responsibilities of RNs and LPNs. However, the extent 
of their practicing authority does not appear to be 
appropriately defined within Montana law. 
STANDARDS OF CONDUCT 

A standard of conduct is essential to any profes- 
Sion. Without a standard on which to base performance, 
regulatory entities have little means of determining 
what is unprofessional conduct and what form of penalty 
to impose. A recent Idaho Supreme Court decision has 
raised some doubt regarding the authority of nursing 
boards to take disciplinary action against a licensee 
when the action is based solely on the boards' deter- 
mination of what is unprofessional conduct. Therefore, 
boards in several states are developing specific stan- 
dards of what is unprofessional conduct. The Montana 
Board of Nursing has just recently developed and is in 
the process of adopting a code of professional conduct. 
Previous standards adopted by the board were very 
general and did not provide specific information neces- 
sary to determine what constitutes unprofessional 
conduct. The standards adopted by the board will be 
included in the established rules of the board within 
the Administrative Rules of Montana (ARM). 
PROFESSIONAL NURSING PRIOR TO EXAMINATION RESULTS 

Current statutes under section 37-8-103, MCA, 


allow individuals to practice professional or practical 
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nursing prior to receiving the results of the first 
examination scheduled by the board following gradua- 
tion. 

These prelicensed graduates have demonstrated 
their ability in school and are allowed to function as 
RNs or LPNs. However, the law is not explicit in 
ensuring that prelicensed individuals are performing 
the responsibilities of the profession under the direct 
supervision of a licensed RN or LPN. Continued super- 
vision of these individuals is reasonable, as a certain 
percentage of those taking the examination for the 
first time will not pass. As indicated in illustration 
3, the percentage of those passing the examinations 
between fiscal 1972-73 and 1977-78 was 89 percent and 
94 percent for RNs and LPNs, respectively. This means 
that a number of individuals temporarily practice 
nursing without having adequately demonstrated their 
ability on the examination. This section of the MCA 
may need to be clarified to require the same supervi- 
sion that was provided during school, until the board 
has received the results of the examination and either 
grants or denies the application for licensure. 

A similar situation exists regarding the practice 
of midwifery. According to section 37-8-409, MCA, in 
order to practice midwifery in the state, a nurse must 
hold a certification of nursing midwifery from the 


American College of Nurse Midwives (ACNM). In order to 
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obtain certification from the ACNM, a nurse must pass 
an examination. However, the board will grant a tempo- 
rary permit to practice nurse midwifery to a nurse 
prior to obtaining the results of the examination. 
This temporary permit is granted for a period of up to 
four months. 

Although these individuals should be under the 
specific supervision of a licensed doctor as specified 
by the ACNM, it may be appropriate that they be re- 
stricted from practicing midwifery until the actual 
results of the examination are known and certified by 
the board. 

As indicated in Chapter II, there have been only 
three midwifery licenses issued in Montana and only one 
practicing at this time. Therefore, the implications 
of such a restriction would not affect a large number 
of individuals. 

CONTINUING EDUCATION 

Many nurses are specializing in new developments 
in health care equipment and techniques. There are a 
number of areas of specialization within the nursing 
profession particularly within the hospital occupa- 
tions. Those not continually employed or those who 
wish to switch areas of specialization, find changes 
have taken place. Health authorities have noted that 
even those individuals working continually within the 
field find it: ‘difficult to*'stay “informed of all new 
developments. 
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As of January 1, 1977, eight states required some 
form of continuing education for RNs. This number has 
increased to twelve during the past two and one-half 
years. Currently, Montana does not require RN or LPN 
continuing education. 

Mandatory continuing education would make it 
necessary for each RN and LPN to provide proof of 
attending approved courses or seminars. However, 
continued competence within a profession is the respon- 
sibility of the professional and is a factor of the 
professional's motivation. Therefore, mandatory continu- 
ing education, by itself, cannot assure continued 
competence. 

LATE RENEWALS 

The board receives a large number of late applica- 
tions for renewal of licenses each year. During 1978 
they received 330 RN and 125 LPN late renewals. There 
is no provision in the statutes to allow the board to 
apply incentive action to eliminate these late renewals 
(i.e., fines, etc.). Other Montana state boards, such 
as the Board of Veterinarians and the Board of Medical 
Examiners, have specific statutory authority to assess 
a fine for late license renewal. Late renewals result 
in additional administrative time and added cost. In 
addition, by law (section 37-8-431, MCA), those intend- 
ing to continue practicing, but do not renew on time 


are in violation of the requirement that all RNs and 
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LPNs must be licensed by the board to practice as a 
professional nurse or practical nurse. 
BIENNIAL REPORT 

Section 2-7-102, MCA, requires all agencies to 
submit a biennial report to the Governor. Currently, 
the board reports biennially to the Department of 
Professional and Occupational Licensing. The depart- 
ment then prepares a report to the Governor for all 
boards. 

The report when published is very brief. By 
providing more extensive and pertinent information 
relevant to performance indicators and the functions of 
the board, activities could be more closely monitored. 
RENEWAL FORMS AND LICENSEE REPORTING RESPONSIBILITY 

Most boards do not place a responsibility with the 
licensee to provide information that would alert the 
board to potential problem areas. For example, the 
boards may never learn of the existence or results of 
malpractice actions which could be indications of the 
quality of services which licensees provide. 

Section 33-23-311, MCA, which was passed in 1977, 
requires all insurance companies issuing professional 
liability insurance in Montana to report to the Commis- 
sioner of Insurance any information and statistics 
which he considers necessary. The commissioner, in 
turn, is required to submit this information to the 


appropriate licensing authority at its request. The 
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eniee Insurance Examiner of the Insurance Division 
stated that none of the Department of Professional and 
Occupational Licensing boards have requested any of the 
information available under this law. In addition, if 
a licensee were the subject of legal action not covered 
by liability insurance, this would not be revealed 
under this law. 

Currently, the board does not require, and the RN 
and LPN renewal forms do not provide space for, licensees 
to indicate legal action pending or unfavorable judgments 
received against them. By requiring the licensee to 
include such information for renewal, the board may be 
made aware of problems. This would supplement the 
board's dependence on the complaint process to identify 
problems. 

Only those cases relevant to the profession should 
be required to be reported. Legal action regarding the 
illegal use of drugs is an example of the kind of 
indirect actions that could affect performance and 
should be reported. The board can adopt regulations to 
implement such a change in the renewal process as 
provided in section 37-8-202, MCA. 

FUND BALANCE 

From fiscal year 1975-76 to 1978-79 the board's 

earmarked revenue account balance increased from $59,287 


to $158,996. (Refer to Illustration 2). This increase 


34 


has been prompted by two factors. First, the annual 
renewal fee was increased in 1975 from $5 to $10. 
Second,there has been a consistent net increase in the 
number of licensees renewing their licenses and obtain- 
ing new licenses during the past several years. 

The general purpose for establishing and collect- 
ing fees is to provide adequate revenue to cover the 
costs of administering the licensing act; therefore, 
the board should reexamine the fee schedule and recom- 
mend fees commensurate with costs. 

CONSIDERATION OF COMPLAINTS 

A list of the board's statutory functions is noted 
in Chapter II. These duties included reviewing com- 
plaints against licensees and analyzing actions of 
persons violating the licensing law even when no com- 
plaint is filed. However, the board, in practice, 
considers only those complaints where a formal com- 
plaint form has been filed. This policy may result in 
public harm, as violations may not be investigated, 
simply because the complainant is not willing to regis- 
ter a formal complaint. As indicated previously in 
Chapter II, the department receives about 10 complaints 
per year. However, only about 3 per year are filed on 
the formal complaint form. As the board generally 
meets at regularly scheduled times, it may not be 
practical or timely for the board to individually 


consider all complaints. However, the board may dele- 
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gate to the executive secretary the authority to assess 
the validity and seriousness of each nonformal com- 
plaint and determine whether or not to conduct a brief 
investigation. 

MULTI-YEAR RENEWALS 

Currently, statute requires annual renewal of both 
RN and LPN licenses (Section 37-8-430, MCA). Annual 
renewal may result in administrative costs in excess of 
those necessary for effective registration. The adminis- 
trative secretary for the board spends a significant 
amount of time notifying licensees that their licenses 
are due for renewal and then processing those renewals. 
One alternative to this annual expenditure of time is 
to spread the renewals over two or more years. 

If license renewals are spread over more than one 
year, this will reduce the workload for the department. 
In the case of biennial licensing, only half as many 
licenses must be processed in a given year. There 
would be savings in administrative expenses resulting 
from a multi-year rather than annual renewal period. 
The actual amount of saving would depend upon the 
number of licensees renewing each year. In order to 
maintain a level of income consistent with administra- 
tive expenses, the renewal fee may have to be adjusted. 
Due to the potential reduction in costs, the renewal 
fee for a biennial renewal for example, would not 


necessarily have to be double the current fee. 
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OTHER AREAS OF CONSIDERATION 

In previous reviews of regulatory boards in Montana, 
the aspect of uniformity among boards in reimbursement 
of board members' expenses was often discussed. The 
issue was not addressed in this review since reimburse- 
ment of Board of Nursing members is in accordance with 


other regulatory boards. 
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